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MINUTES
BOARD OF SUPERVISORS
COUNTY OF YORK

Regular Meeting
September 5, 2000

7:00 p.m.
Meeting Convened. A Regular Meeting of the York County Board of Supervisors was called to

order at 7:03 p.m., Tuesday, September 5, 2000, in the Board Room, York Hall, by Chairman
Walter C. Zaremba.

Attendance. The following members of the Board of Supervisors were present: Walter C.
Zaremba, Sheila S. Noll, Donald E. Wiggins, James S. Burgett, and Melanie L. Rapp.

Also in attendance were Daniel M. Stuck, County Administrator; and James E. Barnett, County
Attorney.
Invocation. Bishop Frederick Reams, Church of Jesus Christ of Latter Day Saints, gave the

Invocation.

Pledge of Allegiance to the Flag of the United States of America. Chairman Zaremba led the
Pledge of Allegiance.

PRESENTATIONS

NATIONAL ASSOCIATION OF COUNTIES (NACo)

After a short video presentation explaining the three County programs recognized by NACo,
Chairman Zaremba presented the 2000 NACo Achievement Awards as follows:

Recipient Program

Stephen P. Kopczynski, Department of Fire Fire Station & Community Assistance
and Life Safety Liaisons Program

Frank Rogers, Department of Community DepartmentNet Communications
Services Program

James Orband, Virginia Extension Service 4-H Chrysanthemum Growing Project

GOVERNMENT FINANCE OFFICERS ASSOCIATION (GFOA) AWARD

Mr. James O. McReynolds, Director of Financial and Management Services, and also represent-
ing the Government Finance Officers Association, made a brief presentation explaining the
requirements to be met for a locality to be awarded the GFOA Certificate of Achievement for
Excellence.
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Chairman Zaremba then presented the 1999 GFOA Certificate of Achievement for Excellence
plaque to the following staff members of the Division of Budget and Financial Reporting, Depart-
ment of Financial and Management Services, and congratulated and commended them for a job
well done:

Mary Ann Kirish
Jody Bauer
Carolyn Cuthrell

CITIZENS COMMENT PERIOD

No one appeared to speak at this time.

COUNTY ATTORNEY REPORTS AND REQUESTS

Mr. Barnett indicated that he and Assistant County Attorney Carla Hook had participated last
week in a seminar with staff on legal issues regarding the Family Medical Leave Act. In about
two weeks they would be heading to Charlottesville to attend the Local Government Attorneys
Conference. Mr. Barnett also reminded the Board that the Presidents Park case would be heard
in Circuit Court on Friday morning.

COUNTY ADMINISTRATOR REPORTS AND REQUESTS

Mr. Stuck reported on the following:

Renovations and Moves in Yorktown. Over the last few weeks some moves took place due
to the on-going renovations in Yorktown. The Finance Building has been under renovation, and
staff has been relocating offices upstairs while the downstairs renovations were taking place.
The Registrar moved into her new space in the Administration Center. Renovations continue in
the Administration Center in the area once occupied by Human Resources which will be the
new space for the Public Information Office. Much of the cabling in the building is being
upgraded. Mr. Stuck noted that once the renovations downstairs in the Finance Building were
complete and Computer Support Services moved back downstairs, the rest of Financial and
Management Services would be moving from the Administration Center to the upstairs of the
Finance Building. He stated he did not feel the moves had inconvenienced the public.

Riverwalk Project. There are still several items to complete regarding landscaping and
light fixtures, and the curbing and sidewalk will be extended along Ballard Street to the Admini-
stration Center. Mr. Stuck expressed his hope that the work would be complete by Yorktown
Day.

Veterans Day Memorial for Korean War Veterans. A letter had been distributed to the
Board members regarding a request for the County to co-host an event on Veterans Day to honor
the men and women who died serving during the Korean War. As currently proposed, staff feels
the County can provide sufficient support without asking for financial support from the Board.
The recommendation was to allow staff to move forward with the final planning for the event.

Mr. Mark Meisner, 105 Carpenter Drive, one of the organizers of the Veterans Day event,
explained the events to take place for the program. He noted that Langley Air Force Base and
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the American Legion in Hampton, as well as the York County Historical Committee, have
provided assistance in this effort.

The Board by consensus directed staff to proceed with planning for the Korean War memorial
event.

Beach Sand Replenishment Program. Since installation of the breakwater on the
Yorktown Beach, there have been no waves breaking over. VIMS has a monitoring program, and
the most recent survey and report was done in April or May of this year which indicates the sand
is holding its own.

Citizen Concern—West Point Well. York County is in the Southeastern Virginia Ground-
water Management Area, and anytime a well is drilled that draws more than 50,000 gallons of
water a day, it must have a State permit. The DEQ monitors wells, and is aware of the issue of
the well at West Point and is concerned about it. The highest use under the permitting process
is public water consumption. A concerned citizen suggested that the Board of Supervisors
request the DEQ to assess it, but the DEQ is already doing so.

Requirement to Pump Out Septic Tanks. The Chesapeake Bay Act requires that septic
tanks be pumped out once every five years. An article in the Virginia Gazette indicated the
County had sent out a letter concerning the requirement without much notice, and many
residents were upset. The County was under the impression that the Health Department would
be enforcing the requirement since that agency had records on the location of all septic tanks,
but found out three years ago that the Health Department had not enforced the requirement and
did not have the staff to do so. Because the Health Department records were not as good as
needed, interns were hired with grant funding to develop a data base of the 3,500 systems in the
County. About 1,300 systems will be served by public sewer extensions in the near future.
Plans are for staff to send out about 500 or so letters a year asking residents to submit evidence
that their systems have been pumped out, and the first of such letters was the subject of the
newspaper article. The letter was not sent out through proper procedures, but it was not
threatening in any way. About 130 residents have responded and supplied the proof of pumping,
and only about 20 complaints have been received. The Board was provided with discussion on
how staff has integrated this requirement with the development process.

Convention Center Study. The Board had been provided with a copy of the Convention
Center study, and there has been a lot of information on the study in the press that was totally
wrong. The study is the beginning of a long process, and a lot of study and investigation must be
done before any decisions are made to proceed.

Mr. Zaremba indicated the funding for the study that resulted in the report was shared by York
County with James City County and Williamsburg.

Mr. Stuck indicated the hotel/motel association and the private sector paid one-half of the cost,
and the three localities split the remaining portion. York County’s share was approximately
$8,000. He stated it will clearly take the strong support of the hotel/motel industry and changes
in state law to see the center become a reality.

Regional Jail. The Board of Supervisors was briefed on a recent editorial in the Daily
Press regarding the high turnover rate for correctional officers at the Regional Jail facility. A lot
of statistics had been requested by the Authority members as well as recommendations for
solutions. One of the reasons for the high turnover rate might be that the Authority members
have not yet agreed to supplement the salaries of the correctional officers. The Jail Authority



762

September 5, 2000

has wrestled with the problem of turnover for a long time which is why it was able to provide the
newspaper with the statistics cited so quickly.

MATTERS PRESENTED BY THE BOARD

Mr. Wiggins expressed his sincere apology for any possible embarrassment he may have caused
the County due to the mistake he made on June 30, and stated he would be working harder and
more determined in order to accomplish the things he promised the citizens he would do. He
then noted the Drainage Committee had met on August 24, and the common concern of the
members was that they all were having the same drainage problems and all were feeling the
helplessness of not seeing things done. He stated he told the members that all the problems
cannot be solved over night, and they must have patience and determination to move forward.
The County staff was dedicated to finding answers to these problems, and he asked everyone to
maintain a positive attitude.

Miss Rapp announced she had attended Freshman Night at Tabb High School last Tuesday night,
and she thanked the school staff for doing such a great job. She thanked the Celebrate Yorktown
Committee for bringing the Virginia Symphony concert to Yorktown last Saturday night. Miss
Rapp then displayed for the Board her first ‘Supervisor’'s Report’ which was in the process of being
delivered to all homes in her district. She also indicated she had developed her own web site
with information for the citizens. Miss Rapp then announced she was having another constitu-
ents meeting on October 5 at 7:30 p.m. at the Tabb Library. Constitutional Officers Danny Diggs,
Lynn Jenkins, and Eileen Addison would be present to discuss their offices and answer ques-
tions.

Mrs. Noll stated it was the fourth year in a row that the citizens of York County had been the
recipients of the wonderful gift of hearing the Virginia Symphony play in Yorktown. She stated
everyone was grateful for the sponsors of the event as well as the volunteers who arranged the
event. She expressed special appreciation to Mr. Frank Edwards who headed up the effort.

Meeting Recessed. At 8:00 p.m. Chairman Zaremba declared a short recess.

Meeting Reconvened. At 8:06 p.m. the meeting was reconvened in open session by order of the
Chair.

PUBLIC HEARING

PURCHASING POLICY

Mr. Stuck made a brief presentation concerning proposed Ordinance No. 00-13 which was
reviewed and discussed by the Board at a work session on August 8. He stated the amended
policy would take effect on October 1.

Chairman Zaremba then called to order a public hearing on proposed Ordinance No. 00-13 which
was duly advertised as required by law and is entitled:

AN ORDINANCE TO AMEND THE CENTRALIZED PURCHASING POLICY
FOR YORK COUNTY
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There being no one present who wished to speak concerning the subject ordinance, Chairman
Zaremba closed the public hearing.

Mrs. Noll moved the adoption of proposed Ordinance No. 00-13 that reads:

AN ORDINANCE TO AMEND THE CENTRALIZED PURCHASING POLICY
FOR YORK COUNTY

WHEREAS, Sections 15.1-127 and 11-35 of the Code of Virginia authorized the Board of
Supervisors to provide for the centralized competitive purchasing of all supplies, equipment,
materials and commodities for all departments, officers, and employees of the County, to include
the County School Board and the Board of Public Welfare or Social Services;

NOW, THEREFORE, BE IT ORDAINED by the York County Board of Supervisors this 5th day
of September, 2000, that the centralized procurement policy for all goods and services for the
County of York, as adopted July 19, 1997, be and it is hereby amended to read and provide as
follows:

ARTICLE I. PURPOSE, DEFINITIONS, APPLICATION OF POLICY

1-1. Purpose.

The purpose of this policy is to increase public confidence in purchasing by York County, to
provide for fair and equitable treatment of all persons involved in public purchasing by the
County, to maximize the purchasing value of public funds, to foster competition in the procure-
ment process to the maximum feasible extent, and to provide for a centralized purchasing
system of quality and integrity for the County.

1-2. Effective Date.

This policy shall be in effect on and after October 1, 2000.

1-3. Authority.

This policy is adopted pursuant to 8§ 11-35(D) and 15.1-127 of the Code of Virginia and is
intended to supersede the operation of the Virginia Public Procurement Act as it applies to the
procurement actions of the departments, agencies, officers, and employees subject to this policy.
Those sections set forth in § 11-35(E) of the Code of Virginia which, by law apply to all counties,
are incorporated herein or are listed in an appendix to this policy for convenience. No other
provisions of the Virginia Public Procurement Act shall apply unless specifically incorporated in
this policy.

1-4. Definitions.

For purposes of this policy the following words and phrases shall have the meanings set forth
below:

(a) Approving Authority — “Approving Authority” shall mean the Board of Supervisors
or the County School Board or the York-Poquoson Social Services Board.

(b) Board or Board of Supervisors — “Board” or “Board of Supervisors” shall mean the
Board of Supervisors of York County, Virginia.
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(c)

Competitive Negotiation - Competitive negotiation is a method of procurement,

which consists of the following elements:

1.

Issuance of a written request for proposal indicating in general terms what
is sought to be procured and containing or incorporating by reference the
other applicable contractual terms and conditions including any unique
capabilities or qualifications which will be required of the offeror.

Public notice of the request for proposal at least ten (10) calendar days prior
to the date set for receipt of proposals by posting at the entrance to the Di-
vision of Purchasing for York County and by publication in at least one
newspaper of general circulation in York County. In addition, proposals
may be solicited directly from potential offerors.

On the basis of the evaluation factors established by this policy and by the
request for proposal, at least three (3) offerors deemed to be the most
qualified, responsible and suitable on the basis of initial responses shall be
selected. (If less than three (3) proposals are received, then less than
three (3) offerors may be so selected.) Individual discussions shall then be
had with each such offeror.

Review of the proposals submitted and discussions with offerors shall be
conducted by a panel established by the using agency of not less than
three County representatives that shall include one representative of the
Purchasing Division designated by the Purchasing Agent.

Repetitive informal interviews shall be permissible. Offerors shall be en-
couraged to elaborate on their qualifications, scope of work, performance
data, or expertise pertinent to the proposed project as well as any alterna-
tive concepts. These discussions may encompass non-binding estimates
of total project costs, including, where appropriate, design, construction,
and life cycle costs. Methods to be used in arriving at a price for services
may also be discussed. Proprietary information from competing offerors
shall not be disclosed to the public or to competitors. Price of service may
be discussed and considered but will not be the sole determining factor in
concluding negotiations.

After negotiations have been conducted with each offeror so selected, the
offeror shall be selected which in the opinion of the panel has made the
best proposal and the contract shall be offered to that offeror. Should the
panel, after the initial submission of proposals, determine in writing that
only one offeror is fully qualified, or that one offeror is clearly more quali-
fied than the others under consideration, a contract may be negotiated and
awarded to that offeror without further delay. A copy of such written ce-
termination shall be provided to the Purchasing Agent and to the approving
authority when approval by other than the Purchasing Agent is required.

When the terms and conditions of multiple awards are so provided for in
the request for proposal, awards may be made to more than one offeror.

(Note that the procedure for competitive negotiation for the procurement of professional services
over $30,000 differs from the one defined here. See Section 2-3(f) of this Policy.)
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Competitive Sealed Bidding - Competitive sealed bidding is a method of procure-
ment which includes the following elements:

1. Issuance of a written invitation to bid containing or incorporating by refer-
ence specifications and contractual terms and conditions applicable to the
procurement. When it is impractical to prepare initially a purchase -
scription to support an award based on price, an invitation to bid may be
issued requesting submission of unpriced offers to be followed by an invita-
tion to bid limited to those bidders whose offers have been qualified under
the criteria set forth in the first solicitation.

2. Public notice of the invitation to bid at least ten (10) calendar days prior to
the date set for receipt of bids by posting at the entrance to the Division of
Purchasing for York County and by publication in at least one newspaper of
general circulation in York County. In addition, bids may be solicited d-
rectly from potential offerors.

3. Public opening and announcement of all bids received.

4, Evaluation of the bids based on requirements set forth in the invitation
and the provisions of this policy.

5. Award to the lowest responsive and responsible bidder. When the terms
and conditions of multiple bids are so provided for in the invitation to bid,
awards may be made to more than one bidder. In the event only one bid is
received and the Purchasing Agent in consultation with the using agency
makes a determination that it would not be in the best interest of the
County to re-bid the procurement, such determination shall be in writing
and shall be provided to the approving authority when approval by other
than the Purchasing Agent is required.

Construction - “Construction” shall mean building, altering, repairing, improving
or demolishing any structure, building, or roadway, and any draining, dredging,
excavation, grading or similar work upon real property.

County — “County” shall mean the County of York, Virginia, a political subdivision
of the Commonwealth of Virginia, and shall include all other departments, public
bodies corporate, agencies, sanitary districts and officers of the County to which
this policy applies. It shall also include any other entity that has chosen to par-
ticipate in this policy and has entered into a cooperative procurement agreement
with the County.

County Administrator — “County Administrator” shall mean the County Adminis-
trator of York County, or, a duly authorized designee.

Goods - “Goods” shall mean all material, equipment, supplies, printing, and auto-
mated data processing hardware and software.

Offeror — “Offeror” unless expressly indicated otherwise, shall mean both a bidder,
i.e., a person who submits a competitive sealed bid in response to an Invitation to
Bid, or a person who submits a proposal in response to a Request for Proposals.
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()

Purchasing Agent - “Purchasing Agent” shall mean the County Administrator of
York County, Virginia, or any person designated by the County Administrator to
implement all or a portion of this policy.

Services - “Services” shall mean any work performed by an independent contrac-
tor wherein the service rendered does not consist primarily of the acquisition of
equipment or materials or the rental of equipment, materials, or supplies.

Using Agency - “Using Agency” shall mean any officer, employee, or other entity of
the County requiring any goods, services, insurance, or construction to be pro-
cured under the policies and procedures established by this policy.

1-5. Application of Policy.

@)

(e)

This policy is intended to provide for centralized competitive purchasing and cov-
ers all purchasing by all departments, officers, elements and employees of the
County, including specifically, but not limited to, the York County School Board,
the York-Poquoson Department of Social Services, Constitutional Officers, and the
York County Library. This policy is not intended to require review or approval by
the Board of specific items procured by the York County School Board, the York-
Poquoson Department of Social Services, the Constitutional Officers, the York
County Library, or public bodies who have by agreement become subject to this
policy, when sufficient funds have been appropriated to such entity or officer for
the purpose of the procurement and this policy has been followed. The Purchasing
Agent with regard to such entities and officers shall, however, by signing all pur-
chase orders for such procurements prior to the placement of a firm order, certify
compliance with this policy and procedures issued pursuant to it. The Purchasing
Agent shall not execute a purchase order if such procurement has not been in
compliance with this policy and the procedures developed pursuant to it.

This policy shall apply to all purchases or contracts for the purpose of procuring
goods, services, insurance, and construction involving the expenditure of public
funds.

When any procurement involves the expenditure of state or federal assistance,
grant, loan, or contract funds the procurement shall be conducted in accordance
with any mandatory federal or state requirements which are not reflected in this
policy if the receipt of such funds is conditioned upon compliance with the manda-
tory procedures.

This policy shall not prohibit compliance with the terms and conditions of any
grant, gift, or bequest that are otherwise consistent with law.

This policy shall not apply to contracts existing on its effective date and such con-
tracts may be performed or extended according to their terms.

1-6. Cooperative Procurement.

The Purchasing Agent may administer cooperative procurement agreements with public bodies
not otherwise covered by this policy, subject to the terms and conditions of such agreement as
may be authorized by the Board.
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1-7. Contracts or Purchases Made in Violation of this Policy.

Except as provided herein, no official, elected or appointed, nor any employee, shall purchase or
contract for any goods, services, insurance, or construction. Any purchase or contract made
contrary to the provisions of this policy shall be void, and the County will not be bound thereby.
Any person who makes such a procurement or disposition may be personally liable therefor to
the vendor or purchaser of the goods, services, or construction involved.

ARTICLE Il. PURCHASING AGENT; COMPETITION REQUIREMENTS

2-1. Delegation of Authority to Purchasing Agent.

The Purchasing Agent shall serve as the principal public purchasing official for the County and
shall be responsible, under the supervision of the Board, for the procurement of all goods,
services, insurance, and construction as well as the management and disposal of surplus
materials. The Purchasing Agent may delegate authority to a duly authorized agent or agents.
The authority of the Purchasing Agent shall specifically, but without limitation, include the
authority to select the method of procurement to be used and the authority to negotiate and
execute contracts on behalf of the County for any and all procurements or for the disposition of
materials. The Purchasing Agent shall conduct all purchasing activities in accordance with the
provisions of this policy. The Purchasing Agent may not delegate approval of the use of competi-
tive negotiation, as required by Subparagraph (g) of Section 2-3 of this policy, except in the case
of purchases not exceeding $5,000.

2-2. Adoption of Procedures.

The Purchasing Agent shall prepare forms and administrative regulations for the purpose of
implementing the provisions of this policy. Such forms and regulations shall be deemed a part of
this policy and shall direct the actions of those to whom this policy applies. A copy of such forms
and administrative regulations shall be provided to the Board annually, along with a summary of
any administrative changes made during the preceding year. The Board shall approve the
promulgation of those regulations required by § 15.1-117(12), Code of Virginia, to be approved by
the Board.

2-3. Competition Requirements.

Prior to any purchase of goods, insurance, services or construction, reasonable price competition
is desired. Except as otherwise provided in this policy the competitive pricing methods set forth
below shall be followed:

€)) For purchases in the amount of $1,000 or less, prices are to be compared by tele-
phone, catalogue, or by other appropriate means. No permanent documentation of
price comparison is required.

(b) For purchases in excess of $1,000 and not greater than $5,000, telephone calls
shall be placed to at least two suppliers of the item. At a minimum, oral quotes
shall be obtained and written documentation of the telephone solicitation shall be
made, showing the item requested, date, time, company name, price quoted, and
individual making quote. Written requests for quotation may also be used.

(c) For purchases in excess of $5,000 but not greater than $30,000 written quotes are
required and, at least three (3) suppliers shall be contacted. Telephone or written
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(e)

requests for quotations may be used.

When a procurement transaction is made under (a), (b), or (c) above, the purchase
shall be made from the supplier quoting the lowest price, unless the Purchasing
Agent, using the evaluation factors in this policy for competitive negotiation or
competitive sealed bidding as the case may be, documents in writing a determi-
nation that, in the best interest of the County, such purchase should be made
from another supplier quoting a higher price. Such determination for purchases
in excess of $5,000 shall be approved by the County Administrator or the approving
authority’s designee.

Purchases that in the aggregate or in the sum of all phases are expected to be in
excess of $30,000 shall be made by either competitive sealed bidding or competi-
tive negotiation.

Purchases of professional services, as that term is defined in § 11-37 of the Code
of Virginia, when the cost of such services is expected to exceed $30,000, shall be
made in accordance with subparagraph 3.a. under the definition of competitive
negotiation as set forth in § 11-37 of the Code of Virginia.

The Purchasing Agent shall have the authority to use competitive negotiation to
procure any goods, services or insurance, after documenting in advance the basis
therefore in writing, as required by § 11-41.C., Code of Virginia. Insurance may
be procured through a licensed agent or broker selected in the manner provided
for the procurement of things other than professional services in subdivision 3(b)
of the definition of “competitive negotiation” in § 11-37, Code of Virginia, if the ba-
sis for doing so is approved by the Board. Construction may be procured only by
competitive sealed bidding, except that competitive negotiation may be used in
the following instances upon a determination made in advance by the Purchasing
Agent in writing, after making the findings required by § 11-41.C.2., Code of Vir-
ginia:

(1) contracts for the alteration, repair, renovation or demolition of buildings
when the cost of the contract will not exceed $500,000; or

(2) contracts for the construction of highways and any draining, dredging, ex-
cavation, grading or similar work upon real property.

Nothing in this policy shall prevent the use of competitive sealed bidding or competitive negotia-
tion in procurements under $30,000, if deemed appropriate by the Purchasing Agent.

2-4. Exceptions to Competition Requirements.

Section 2-3 of this policy shall not apply and no price competition other than specified in this
section is required in the following procurement transactions:

(@)

The purchase of items under procurement contracts made available to the County
by the Commonwealth of Virginia or to purchases made available to the County
through other state, federal, or local governmental entities;
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Contracts for legal services, expert witnesses, and other services associated with
litigation, regulatory proceedings, or other legal matters;

Purchases for special police work when the Sheriff certifies that the purchases
are needed for undercover law enforcement operations;

Contracts and purchases by the Industrial Development Authority with respect to
any item of cost of an “authority facility” or “facilities” as defined in § 15.1-1374(d)
and (e) of the Code of Virginia;

Upon a determination by the Purchasing Agent in writing, which writing shall
state the basis for such determination, that there is only one source practicably
available for that which is to be procured, a contract may be negotiated and
awarded to that source without competition. The Purchasing Agent shall conduct
appropriate negotiations as to price, delivery, and terms. A record of the sole
source procurement shall be maintained listing the contractor's name, the
amount, and qualifying circumstances. The Purchasing Agent shall provide a copy
of the written determination to the County Administrator or other appropriate Ap-
proving Authority when approval is required by Section 3-17 of this policy.

In cases of emergency provided, however, such procurement shall be made with
such competition as is practicable under the circumstances. A written statement
by the Purchasing Agent of the basis for the emergency and for the selection of
the particular supplier shall be included in the papers relating to the procure-
ment. The Purchasing Agent shall develop appropriate procedures regarding
emergency purchases. The term “emergency” as used in this subparagraph
means a situation where there exists a threat to public health, welfare, or safety
or when an unforeseen circumstance causes disruption of an essential service.

Agreements or contracts entered into between the County and private parties for
cost participation or cost sharing in the extension or construction of public utili-
ties or the provision of other public services. Any such agreements must be ap-
proved by the Board.

Travel advances, travel reimbursements, or travel expenses;

Meals, beverages, entertainment, awards, or similar purchases in conjunction
with official county functions or meetings.

Payments for services to jurors, board and commission members, sports officials,
and medical examiners;

Contracts for local telephone service (excepting cellular and paging services), or
other regulated utility services;

Interdepartmental or interagency expenses or purchases;
Contracts of employment;

Advertising and legal notices;
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(0) Dues and subscriptions;
P) Employee educational expenses;
(s)) Textbooks, library books, and other library items for circulation to, or use by stu-

dents, acquired by the public schools;

(n Public library books and other library items for circulation to, or use by the public;

(s) Services rendered to or payments received by clients of the Department of Social
Services;

t Foster home placements;

(u) Treatment services provided to clients by the Department of Community Services;

(v) Clinical supervision services for counselors in County employment;

(w) Occupational therapy, physical therapy, student evaluations;

(x) Mail and mail-related costs (e.g. postage meter expense, stamps, etc.);

(y) Instructional/specialty educational materials, promotional items, Crafts.

2-5. Purchases at Auction.

Notwithstanding any other provision of this policy, upon a determination by the Purchasing
Agent that the purchase of certain designated goods from a public auction sale is in the best
interest of the County, such items may be purchased at auction sale. The Purchasing Agent
shall document the basis for any such determination.

2-6. Documentation Required.

Documentation of competitive pricing or other documentation required by this policy, including a
complete copy of the solicitation for competitive bids or proposals, shall be retained along with
other papers related to the procurement in the office of the Division of Purchasing. Such
documentation shall be retained until the acquisition of goods is completed or the services have
been rendered and after such time may be destroyed in accordance with County and State
procedures governing records retention.

ARTICLE Ill. ADMINISTRATIVE PROVISIONS

3-1. Division of Requirements.

No using agency shall artificially divide contract requirements so as to avoid any dollar limita-
tions set forth in this policy.

3-2. Bid List.

The County does not accept the responsibility for maintaining a bid list or the responsibility for
the failure of any competitor to receive a solicitation directly from the County. The Purchasing
Agent, may for the convenience of the County, maintains a bidders list containing the names of



771

September 5, 2000

prospective offerors. The maintenance of such list shall not be construed as the acceptance of
an obligation to notify any or all of the prospective offerors on such list of procurement transac-
tions by the County.

3-3. Cost Plus Percentage of Cost Contracts Prohibited.

Except in the case of an emergency affecting the public health, safety or welfare, no contract
shall be awarded on the basis of cost plus a percentage of cost. This paragraph shall not apply to
contracts of insurance. Public contracts may be awarded on any other basis.

3-4. Modification of Contracts.

Contracts entered into by the County may include provisions for modification of the contract
during performance but no fixed price contract may be increased by more than 10 percent of the
amount of the contract or $20,000, whichever is greater, without prior approval by the Board or
other approving authority. The time of performance for any contract shall not be extended by
more than 20 percent of the original term of the contract or thirty (30) days, whichever is
greater, without prior approval by the Board or other Approving Authority. Any such modifica-
tions shall not exceed appropriations available for the project. In no event may the amount of
any contract, without adequate consideration, be increased for any purpose, including, but not
limited to, relief of an offeror from the consequences of an error in its bid or offer.

3-5. Prequalification of Offerors.

The Purchasing Agent may pre-qualify prospective offerors for any solicitation. Consideration of
bids or proposals may be limited to pre-qualified offerors. The opportunity to pre-qualify shall be
given to any prospective offeror who has not been suspended or debarred under this policy.

€)) Pre-qualification of prospective contractors for construction. If the Purchasing
Agent chooses to pre-qualify prospective contractors for construction, an applica-
tion form shall be used which sets forth the criteria upon which the qualifications
of prospective contractors will be evaluated. The application form shall request of
prospective contractors only such information and documents as are appropriate
for an objective evaluation of all prospective contractors pursuant to such criteria.

The form shall contain a box, which the prospective contractor may check to re-
qguest that all information submitted by the contractor in connection with the pre-
qualification process shall be deemed a trade secret or proprietary information
pursuant to subdivision B 55 of § 2.1-342, Code of Virginia. In all instances in
which the Purchasing Agent requires pre-qualification of potential contractors for
construction projects, advance notice shall be given of the deadline for the sub-
mission of pre-qualification applications. The deadline for submission shall be
sufficiently in advance of the date set for the submission of bids for such construc-
tion so as to allow the procedures set forth in this section to be accomplished. At
least thirty (30) days prior to the date established for submission of bids or propos-
als under the procurement of the contract for which the pre-qualification applies,
the Purchasing Agent shall advise in writing each contractor which submitted an
application whether that contractor has been pre-qualified. In the event that a
contractor is denied pre-qualification, the written notification to such contractor
shall state the reasons for such denial of pre-qualification and the factual basis of
such reasons. The Purchasing Agent may deny pre-qualification to any contractor
only if the Agent finds one of the following:
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(c)

(1) The contractor does not have sufficient financial ability to perform the
contract that would result from such procurement. If a bond is required to
ensure performance of a contract, evidence that the contractor can ac-
quire a surety bond from a corporation included on the United States
Treasury list of acceptable surety corporations in the amount and type re-
quired by the public body shall be sufficient to establish the financial abil-
ity of such contractor to perform the contract resulting from such pro-
curement;

(2 The contractor does not have appropriate experience to perform the con-
struction project in question;

(3) The contractor has had judgments entered against him for the breach of
contracts for construction;

4) The contractor has been in substantial noncompliance with the terms and
conditions of prior construction contracts with the County without good
cause. If the County has not contracted with a contractor in any prior con-
struction contracts, the Purchasing Agent may deny prequalification if the
contractor has been in substantial noncompliance with the terms and
conditions of comparable construction contracts with another locality with-
out good cause. In all instances, any such substantial noncompliance shall
be documented,;

(5) The contractor has been convicted within the past five years of a felony in-
volving moral turpitude regarding any procurement of or performance of a

construction contract;

(6) The contractor failed to provide to the Purchasing Agent in a timely man-
ner any information requested relevant to subdivisions 1 through 5 above.

Pre-qualification for prospective offerors for other than construction solicitations.

If the Purchasing Agent chooses to prequalify prospective offerors for procure-
ments for other than construction, the procedure set forth in subsection (a) above
shall be followed, except that reasonable notice in writing of less than thirty (30)
days prior to the date established for the submission of bids or proposals may be
given to prospective offerors as to whether they are deemed pre-qualified or not.
The Purchasing Agent may include in the application form for the pre-
qualification of prospective offerors of this type reasonable criteria in addition to
those set forth in subsection (a) above for the pre-qualification evaluation.

Pre-qualification generally.

In pre-qualifying offerors pursuant to either (a) or (b) above:

(2) Pre-qualification of a prospective offeror shall not constitute a conclusive
determination that a offeror is responsible, and such offeror may be r-
jected as not responsible on the basis of subsequently discovered informa-
tion.
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(2 The failure of a prospective offeror to pre-qualify with respect to a given
procurement shall not bar the offeror from seeking pre-qualification as to
future procurements or from bidding or submitting proposals on procure-
ments which do not require pre-qualification.

A decision by the Purchasing Agent denying pre-qualification shall be final and
conclusive unless the offeror appeals the decision by instituting legal action pur-
suant to 8§ 11-70, Code of Virginia.

3-6. Pre-Bid Conferences.

When deemed necessary by the Purchasing Agent, a pre-bid conference with prospective bidders
may be held after draft specifications have been prepared. Such conferences are for the purpose
of detecting unclear provisions and tend to widen competition by removing unnecessarily
restrictive language. After such conference the final specifications shall be prepared.

3-7. Comments or Questions Regarding Invitations for Bid or Requests for Proposal.

Once invitations to bid or requests for proposal have been advertised, should a prospective offeror
find any discrepancy in, or omissions from, the specifications, request for proposal, or other
contract documents, or should he be in doubt as to their meaning, he shall at once notify the
specified contact person who will send written instructions to all bidders. The County will not be
responsible for any oral instructions.

3-8. Bonds.

In addition to any bonds which may be required by state law, the Purchasing Agent may, in the
Agent's sole discretion, require a bid, performance, or payment bond or other specified surety
arrangement in any procurement solicitation, provided that for construction contracts in excess
of $100,000, performance and payment bonds shall be required in the amount of the contract.
The requirement for such surety shall be clearly stated in the solicitation.

3-9. Offeror’s Responsibilities.

By submitting a bid or proposal an offeror agrees and warrants that it has examined all contract
documents and, if appropriate, the subject of the contract, and where the specifications require a
given result to be produced, that the specifications are adequate and the required results can be
produced under the specifications in the contract. Omissions from the specifications shall not
relieve the offeror from the responsibility of complying with the general terms and intent of the
contract as indicated by the specifications. Once the award has been made, failure to have read
all the conditions, instructions, and specifications of the contract will not be cause to alter the
original contract or proposal, or for the offeror to request additional compensation.

3-10. Signatures on Offers or Bids.

The firm, corporation, or individual name of the offeror must be signed to any proposals or bids
submitted. In the case of a corporation, the title of the officer signing must be stated and each
officer must be duly authorized. In the case of a partnership, the signature of at least one of the
partners must follow the firm name using the term “member of the firm” or “general partner.”

3-11. Withdrawal or Cancellation of Bids.

Except as provided in the second paragraph of this section, an offeror may withdraw or cancel a
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bid or proposal at any time prior to the date set for opening. After such time the offeror or bidder
may not withdraw for a period of sixty (60) calendar days. Any offeror may be required to clarify
its offer or bid or acknowledge by written confirmation that the minimum requirements of the
specifications are included in the offeror's proposal.

The withdrawal of bids for construction contracts shall be handled in the manner specified in the
advertisement for bids in accordance with the provisions of § 11-54.A. of the Code of Virginia.

3-12. Evaluation of Sealed Bids.

When competitive sealed bidding is used, the following factors shall be considered, in addition to
price, when determining the lowest responsible bidder and the responsiveness of the bid:

(@) The ability, capacity, and skill of the bidder to perform the contract or provide the
service required.

(b) Whether the bidder can perform the contract or provide the service promptly, or
within the time specified, without delay or interference.

(c) The character, integrity, reputation, judgment, experience, and efficiency of the
bidder.

(d) The quality of performance of previous contracts or services.

(e) The previous and existing compliance by the bidder with laws and ordinances re-

lating to the contract or service.

U] The sufficiency of financial resources and ability of the bidder to perform the con-
tract or provide the service.

(9) The quality, availability and adaptability of the goods or services to the particular
use required.

(h) The ability of the bidder to perform future maintenance and service for use of the
subject of the contract.

(i) The number and scope of conditions attached to the bid.
a) Any other condition or criteria included in the request for bids or the instructions
to bidders.

3-13. Evaluation of Proposals Under Competitive Negotiation.

When competitive negotiation is the method of procurement selected, the following factors shall
be considered in a descending order of importance in determining the most qualified firm or
individual:

(a) Any special qualifications or requirements set forth in the proposal documents.

(b) Qualifications of the project manager and project teams.

(c) Overall qualifications and experience of the firm and any subcontractors to be
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used.

(d) Quality of the content of the proposal and its responsiveness to the request for
proposal.

(e) The sufficiency of financial resources and ability of the bidder to perform the con-

tract or provide the services.

() Financial ability of the firm to perform future maintenance and service for the
subject of the contract.

(9) The location of the office that will have the responsibility for providing the serv-
ices and the ability of the offeror to respond quickly to requests and requirements
of the County.

(h) Cost estimates (which may or may not be required at the time of submission of
the proposal, depending upon the circumstances).

3-14. Tie Bids.

If more than one bid or proposal received is for the same total amount or unit price, quality and
service being equal, the tie bidders shall be invited to resubmit written bids below the original
bid and the award shall be made to the bidder with the lowest price.

3-15. Negotiations When Bids Exceed Available Funds.

If the lowest acceptable bid exceeds available funds, the Purchasing Agent may negotiate with
the bidder to obtain a contract price within available funds. The negotiations shall be confined
to a reduction in the contract price and shall not deal with changes in the contract require-
ments.

3-16. Cancellation or Rejection of Bids.

An invitation to bid, a request for proposal, any other solicitation, or any and all bids or proposals
received may be canceled or rejected when the Purchasing Agent determines that it is in the
best interest of the County to do so. The reasons therefor shall be made a part of the contract
file. Any bid which is incomplete, conditional, obscure, or which is not in conformance with the
specifications may be rejected or any such irregularities may be waived at the option of the
Purchasing Agent provided they do not affect the price, quality, quantity, or delivery schedule for
the goods, services, or construction to be procured.

No bidder shall be permitted to alter, modify or amend its bid after the time fixed for submission
of bids, except as provided in Section 3-11 of this Policy.

No bid received after the time fixed for submission of bids shall be opened or considered.
No statement or notation whatsoever, written, printed, typed or otherwise set out on any bid or

offer envelope, including any addition or deduction in contract price, shall be recognized or
considered in the review and tabulation of any bid or offer or for any other purpose.

3-17. Approvals.

Except as provided for emergency purchases, all purchases in excess of $3,500 shall be specifi-
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cally approved by the County Administrator, or the Approving Authority’s designee, prior to the
placement of a firm order. Purchases in excess of $30,000 shall be specifically approved by the
Board of Supervisors or the appropriate Approving Authority prior to placement of a firm order.
Emergency purchases may be approved after the fact. The request for approval shall identify the
method of price competition used in the procurement.

This policy is not intended to require review or approval by the Board of specific items procured
by the York County School Board, the York-Poquoson Department of Social Services, the Consti-
tutional Officers, the York County Library, or public bodies who have by agreement become
subject to this policy, when sufficient funds have been appropriated to such entity or officer for
the purpose of the procurement and this policy has been followed. The Purchasing Agent with
regard to such entities and officers shall, however, by signing all purchase orders for such
procurements prior to the placement of a firm order, certify compliance with this policy and
procedures issued pursuant to it. The Purchasing Agent shall not execute a purchase order if
such procurement has not been in compliance with this policy and the procedures developed
pursuant to it.

3-18. Contract Reqguirements and Legal Review.

The terms and conditions of procurements in excess of $15,000 shall be reviewed and approved
as to form by the County Attorney prior to issuance by the Purchasing Agent. Contracts signed by
all parties and containing, or incorporating by reference, all applicable terms and conditions
shall be required for procurements of services or construction in excess of $25,000. Formal
Invitations for Bids (IFB) and Requests for Proposals (RFP) for procurement of construction or
services, when required, shall be reviewed by the County Attorney prior to advertising. When-
ever a contract, signed by all parties and containing, or incorporating by reference, all applicable
terms and conditions is to be used in a procurement, it and all amendments and changes
thereto shall be approved as to form by the County Attorney.

3-19. Decisions of Purchasing Agent or Board Final.

All offerors are subject to the decision of the Purchasing Agent as to the quality of what is
offered, responsiveness of the offer, responsibleness of the offeror, and the qualifications of the
offeror. The Purchasing Agent will evaluate bids or proposals and in all cases the decision made
shall be final. Every offeror submitting a bid or proposal agrees, as a condition precedent to the
submission, to abide by the decisions of such official and all of the provisions of this policy.

Following execution of a contract as the result of a competitive negotiation, an unsuccessful
offeror may request a ‘de-briefing’ of a specific procurement action. Such request shall be
submitted in writing to the Purchasing Agent not more than thirty (30) days following the action
of the approving authority. The Purchasing Agent shall meet with the offeror within fifteen (15)
days of the request to discuss how the offeror may improve proposals for future work with the
County.

3-20. Debarment and Suspension.

After giving fifteen (15) days’ written notice and providing an opportunity to be heard, the
Purchasing Agent, after consultation with the County Attorney, is authorized to debar any offeror
for cause from consideration for the award of contracts. The debarment shall not be for a period
of more than three (3) years.

After consultation with the County Attorney, the Purchasing Agent is authorized to suspend an
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offeror from consideration for the award of contract if there is probable cause to believe that the
offeror has engaged in any activity that might lead to debarment. The suspension shall not be
for a period exceeding three (3) months. Notice of any debarment or suspension shall be provided
to the Board, and to the contractor, stating the reasons for the action taken.

The causes for any such debarment or suspension may include, but are not necessarily limited
to, the following:

(@)

Conviction for commission of a criminal offense as an incident to obtaining or at-
tempting to obtain a public or private contract or subcontract or in the perform-
ance of such contract or subcontract;

Conviction under state or federal statutes of embezzlement, theft, forgery, bribery,
falsification or destruction of records, receiving stolen property, or any other of-
fense of moral turpitude indicating a lack of business or personal integrity or
honesty which currently, seriously, and directly affects responsibility as a County
offeror;

Conviction under state or federal antitrust statutes arising out of the submission
of bids or proposals;

Violation of contract provisions of a character which is regarded by the Purchasing
Agent to be so serious as to justify a debarment action including, but not limited
to:

() Deliberate failure without good cause to perform in accordance with the
specifications or within the time limit provided in a contract with the
County; or

(2) A record of failure to perform or of unsatisfactory performance in accor-

dance with the terms of one or more contracts.

Any other cause the Purchasing Agent determines to be so serious and compel-
ling as to affect responsibility as a County contractor including debarment by an-
other governmental entity.

3-21. Freedom of Information Act.

With the following exceptions, procurement documents are subject to the Virginia Freedom of
Information Act:

(@)

Cost estimates relating to a proposed procurement transaction prepared by or for
the County shall not be open to public inspection.

Bid and proposal records shall be open to public inspection only after award of the
contract. Any bidder or offeror may be allowed to inspect the bid or proposal rec-
ords after bid opening or after the evaluation and negotiation of proposals are
completed, and prior to award unless the County decides not to accept any bids or
not to accept any of the proposals and to reopen the contract.

Trade secrets or proprietary information submitted to the County are not subject
to disclosure if requested by the person submitting such information prior to or
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upon submission of the data or other materials. Any such request must identify
what is to be protected and state the reasons therefor.

(d) Any inspection of procurement transaction records under this section shall be
subject to reasonable restrictions imposed by the Purchasing Agent to insure se-
curity and integrity of the records.

3-22. Claims.

Contract claims, if not otherwise provided for in such contract, shall be submitted to the Board in
accordance with the provisions of 8§ 15.2-1245, et seq., Code of Virginia, or, if appropriate, to the
County School Board pursuant to 88 22.1-122, and 15.2-1245, et seq., Code of Virginia, mutatis
mutandis.

ARTICLE IV. DISPOSITION OF SURPLUS PROPERTY.

4-1. Sale of Surplus Property.

All using agencies shall, upon request, submit to the Purchasing Agent a report of all surplus,
worn out, or obsolete items which should be disposed of. The Purchasing Agent shall have the
authority to transfer such surplus stock to other using agencies. All property not so transferred
shall be exchanged, traded in on new items, salvaged, or sold as deemed appropriate by the
Purchasing Agent.

In general, sales may be made at public auction, after prior advertisement in a newspaper of
general circulation in the County of York, or sold on an appropriate web-site (at the sole discre-
tion of the Purchasing Agent) to the highest bidder. Individual items may be scrapped, if in the
opinion of the Purchasing Agent, the cost of storage and sale exceeds the value of the item. If
the value of any individual item is estimated to exceed $10,000, sealed bids shall be solicited by
public notice inserted at least once in a newspaper of general circulation in York County at least
ten (10) calendar days prior to the final date for the submission of sealed bids. Bids may also be
solicited for the disposition of any surplus item if the Purchasing Agent determines it to be in
the best interest of the County. The Board, upon the request of the Purchasing Agent, may make
a special dispensation of any individual item if, in the opinion of the Board, such dispensation is
in the public interest.

APPENDIX

VIRGINIA CODE PROVISIONS APPLICABLE TO COUNTY PROCUREMENT.

The following provisions of the Code of Virginia apply to the purchasing procedures of the
County and are incorporated in this policy for the convenience of the user:

8§ 11-37 ... “Competitive negotiation” ... 3.a, Procurement of professional services.

The public body shall engage in individual discussions with two or more offerors deemed fully
qualified, responsible and suitable on the basis of initial responses and with emphasis on
professional competence, to provide the required services. Repetitive interviews shall be
permissible. Such offerors shall be encouraged to elaborate on their qualifications and perform-
ance data or staff expertise pertinent to the proposed project, as well as alternative concepts.

The Request for Proposal shall not, however, request that offerors furnish estimates of man-
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hours or cost for services. At the discussion stage, the public body may discuss nonbinding
estimates of total project costs, including, but not limited to, life-cycle costing, and where
appropriate, nonbinding estimates of price for services. Proprietary information from competing
offerors shall not be disclosed to the public or to competitors. At the conclusion of discussion,
outlined in this subdivision above, on the basis of evaluation factors published in the Request for
Proposal and all information developed in the selection process to this point, the public body shall
select in the order of preference two or more offerors whose professional qualifications and
proposed services are deemed most meritorious. Negotiations shall then be conducted, begin-
ning with the offeror ranked first. If a contract satisfactory and advantageous to the public body
can be negotiated at a price considered fair and reasonable, the award shall be made to that
offeror. Otherwise, negotiations with the offeror ranked first shall be formally terminated and
negotiations conducted with the offeror ranked second, and so on until such a contract can be
negotiated at a fair and reasonable price. Should the public body determine in writing and in its
sole discretion that only one offeror is fully qualified, or that one offeror is clearly more highly
qualified and suitable than the others under consideration, a contract may be negotiated and
awarded to that offeror.

A contract for architectural or professional engineering services relating to construction projects
may be negotiated by a state agency, as defined in 8 11-62.1, for multiple projects provided (i) the
projects require similar experience and expertise, (ii) the nature of the projects is clearly
identified in the Request for Proposal, and (iii) the contract term is limited to one year or when
the cumulative total project fees reach the maximum cost authorized in this paragraph,
whichever occurs first. Such contract may be renewable for one additional term at the option of
the state agency. Under such contract, (i) the fair and reasonable prices, as negotiated, shall be
used in determining the cost of each project performed, (ii) the sum of all projects performed in
one contract term shall not exceed $500,000 or such lesser amount as may be determined by the
Director of the Department of General Services, and (iii) the project fee of any single project
shall not exceed $100,000 or such lesser amount as may be determined by the Director of the
Department of General Services. Any unused amounts from the first contract term shall not be
carried forward to the additional term. Competitive negotiations for such contracts may result
in awards to more than one offeror provided (i) the Request for Proposal so states and (ii) the
state agency has established procedures for distributing multiple projects among the selected
contractors during the contract term.

Multiphase professional services contracts satisfactory and advantageous to the Department of
Transportation for environmental, location, design and inspection work regarding highways and
bridges may be negotiated and awarded based on a fair and reasonable price for the first phase
only, when completion of the earlier phases is necessary to provide information critical to the
negotiation of a fair and reasonable price for succeeding phases.

§11-41.1. Competitive bidding on state-aid projects.

No contract for the construction of any building or for an addition to or improvement of an
existing building by any local government or subdivision of local government for which state
funds of $30,000 or more, either by appropriation, grant-in-aid or loan, are used or are to be used
for all or part of the cost of construction shall be let except after competitive sealed bidding or
after competitive negotiation as provided under subdivision 2 of subsection C of §11-41. The
procedure for the advertising for bids or for proposals and for letting of the contract shall conform,
mutatis mutandis, to this chapter.

§11-49. Use of brand names.
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Unless otherwise provided in the Invitation to Bid, the name of a certain brand, make or
manufacturer does not restrict bidders to the specific brand, make or manufacturer named; it
conveys the general style, type, character, and quality of the article desired, and any article
which the public body in its sole discretion determines to be the equal of that specified, consider-
ing quality, workmanship, economy of operation, and suitability for the purpose intended, shall
be accepted.

§11-51. Employment discrimination by contractor prohibited.

All public bodies shall include in every contract of over $10,000 the provisions in 1 and 2 herein:
A. During the performance of this contract, the contractor agrees as follows:

1. The contractor will not discriminate against any employee or applicant for
employment because of race, religion, color, sex or national origin, age, disability, or any other
basis prohibited by state law relating to discrimination in employment, except where there is a
bona fide occupational qualification reasonably necessary to the normal operation of the
contractor. The contractor agrees to post in conspicuous places, available to employees and
applicants for employment, notices setting forth the provisions of this nondiscrimination clause.

2. The contractor, in all solicitations or advertisements for employees placed
by or on behalf of the contractor, will state that such contractor is an equal opportunity employer.

3. Notices, advertisements and solicitations placed in accordance with
federal law, rule or regulation shall be deemed sufficient for the purpose of meeting the -
quirements of this section.

B. The contractor will include the provisions of the foregoing paragraphs a, b and c in
every subcontract or purchase order of over $10,000, so that the provisions will be binding upon
each subcontractor or vendor.

§11-54. Withdrawal of bid due to error.

A. A bidder for a public construction contract, other than a contract for construction or
maintenance of public highways, may withdraw his bid from consideration if the price bid was
substantially lower than the other bids due solely to a mistake therein, provided the bid was
submitted in good faith, and the mistake was a clerical mistake as opposed to a judgment
mistake, and was actually due to an unintentional arithmetic error or an unintentional
omission of a quantity of work, labor or material made directly in the compilation of a bid, which
unintentional arithmetic error or unintentional omission can be clearly shown by objective
evidence drawn from inspection of original work papers, documents and materials used in the
preparation of the bid sought to be withdrawn. One of the following procedures for withdrawal of a
bid shall be selected by the public body and stated in the advertisement for bids: (i) the bidder
shall give notice in writing of his claim of right to withdraw his bid within two business days
after the conclusion of the bid opening procedure and shall submit original work papers with
such notice; or (ii) the bidder shall submit to the public body or designated official his original
work papers, documents and materials used in the preparation of the bid within one day after
the date fixed for submission of bids. The work papers shall be delivered by the bidder in person
or by registered mail at or prior to the time fixed for the opening of bids. In either instance, such
work papers, documents and materials may be considered as trade secrets or proprietary
information subject to the conditions of subsection D of § 11-52. The bids shall be opened one
day following the time fixed by the public body for the submission of bids. Thereafter, the bidder
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shall have two hours after the opening of bids within which to claim in writing any mistake as
defined herein and withdraw his bid. The contract shall not be awarded by the public body until
the two-hour period has elapsed. Such mistake shall be proved only from the original work
papers, documents and materials delivered as required herein.

B. A public body may establish procedures for the withdrawal of bids for other than
construction contracts.

C. No bid may be withdrawn under this section when the result would be the awarding
of the contract on another bid of the same bidder or of another bidder in which the ownership of
the withdrawing bidder is more than five percent.

D. If a bid is withdrawn under the authority of this section, the lowest remaining bid
shall be deemed to be the low bid.

E. No bidder who is permitted to withdraw a bid shall, for compensation, supply any ma-
terial or labor to or perform any subcontract or other work agreement for the person or firm to
whom the contract is awarded or otherwise benefit, directly or indirectly, from the performance
of the project for which the withdrawn bid was submitted.

F. If the public body denies the withdrawal of a bid under the provisions of this section,
it shall notify the bidder in writing stating the reasons for its decision and award the contract to
such bidder at the bid price, provided such bidder is a responsible and responsive bidder.

§ 11-56. Retainage on construction contracts.

A. In any public contract for construction which provides for progress payments in
installments based upon an estimated percentage of completion, the contractor shall be paid at
least ninety-five percent of the earned sum when payment is due, with not more than five
percent being retained to assure faithful performance of the contract. All amounts withheld may
be included in the final payment.

B. Any subcontract for a public project which provides for similar progress payments
shall be subject to the same limitations.

§11-56.1 Deposit of certain retained funds with local governments.

Deposit of certain retained funds on certain contracts with local governments; penalty for failure
to timely complete.

A. Any county, city, town or agency thereof or other political subdivision of the
Commonwealth when contracting directly with contractors for public contracts of $200,000 or
more for construction of highways, roads, streets, bridges, parking lots, demolition, clearing,
grading, excavating, paving, pile driving, miscellaneous drainage structures, and the installation
of water, gas, sewer lines and pumping stations where portions of the contract price are to be
retained, shall include in the Bid Proposal an option for the contractor to use an escrow account
procedure for utilization of the political subdivision’s retainage funds by so indicating in the
space provided in the proposal documents. In the event the contractor elects to use the escrow
account procedure, the “Escrow Agreement” form included in the Bid Proposal and Contract shall
be executed and submitted to the political subdivision within fifteen calendar days after notifica-
tion. If the “Escrow Agreement” form is not submitted within the fifteen-day period, the contrac-
tor shall forfeit his rights to the use of the escrow account procedure.
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B. In order to have retained funds paid to an escrow agent, the contractor, the escrow
agent, and the surety shall execute an “Escrow Agreement” form. The contractor’s escrow agent
shall be a trust company, bank or savings institution with its principal office located in the
Commonwealth. The “Escrow Agreement” and all regulations promulgated by the political
subdivision entering into the contract shall be substantially the same as that used by the
Commonwealth of Virginia Department of Transportation.

C. This section shall not apply to public contracts for construction for railroads, public
transit systems, runways, dams, foundations, installation or maintenance of power systems for
the generation and primary and secondary distribution of electric current ahead of the cus-
tomer’'s meter, the installation or maintenance of telephone, telegraph or signal systems for
public utilities and the construction or maintenance of solid waste or recycling facilities and
treatment plants.

D. Any such public contract for construction with a county, city, town or agency
thereof or other political subdivision of the Commonwealth, which includes payment of interest
on retained funds, may require a provision whereby the contractor, exclusive, of reasonable
circumstances beyond the control of the contractor stated in the contract, shall pay a specified
penalty for each day exceeding the completion date stated in the contract.

E. Any subcontract for such public project which provides for similar progress
payment shall be subject to the provisions of this section.

8§ 11-56.2. Barring damages for unreasonable delays declared void.

Public construction contract provisions barring damages for unreasonable delays declared void.

A. Any provisions contained in any public construction contract entered into on or
after July 1, 1991, that purports to waive, release, or extinguish the rights of a contractor to
recover costs or damages for unreasonable delay, in performing such contract, either on his
behalf or on behalf of his subcontractor if and to the extent such delay is caused by acts or
omissions of the public body, its agents or employees and due to causes within their control is
against public policy and is void and unenforceable.

B. Subsection A shall not be construed to render void any provision of a public
construction contract that:

1. Allows a public body to recover that portion of delay costs caused by the acts
or omissions of the contractor, or its subcontractors, agents or employees;

2. Requires notice of any delay by the party claiming the delay;
3. Provides for liquidated damages for delay; or
4. Provides for arbitration or any other procedure designed to settle contract
disputes.
C. A contractor making a claim against a public body for costs or damages due to the

alleged delaying of the contractor in the performance of its work under any public construction
contract shall be liable to the public body and shall pay it for a percentage of all costs incurred by
the public body in investigating, analyzing, negotiating, litigating and arbitrating the claim,
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which percentage shall be equal to the percentage of the contractor’s total delay claim which is
determined through litigation or arbitration to be false or to have no basis in law or in fact.

8§ 11-57. Bid bonds.

A. Except in cases of emergency, all bids or proposals for construction contracts in
excess of $100,000 shall be accompanied by a bid bond from a surety company selected by the
bidder which is legally authorized to do business in Virginia, as a guarantee that if the contract
is awarded to such bidder, that bidder will enter into the contract for the work mentioned in the
bid. The amount of the bid bond shall not exceed five percent of the amount bid.

B. No forfeiture under a bid bond shall exceed the lesser of (i) the difference between
the bid for which the bond was written and the next low bid, or (ii) the face amount of the bid
bond.

C. Nothing in this section shall preclude a public body from requiring bid bonds to
accompany bids or proposals for construction contracts anticipated to be less than $100,000.

§ 11-58. Performance and payment bonds.

A. Upon the award of any public construction contract exceeding $100,000 awarded to
any prime contractor, such contractor shall furnish to the public body the following bonds:

1. A performance bond in the sum of the contract amount conditioned upon
the faithful performance of the contract in strict conformity with the plans, specifications and
conditions of the contract.

2. A payment bond in the sum of the contract amount. Such bond shall be for
the protection of claimants who have and fulfill contracts to supply labor or materials to the
prime contractor to whom the contract was awarded, or to any subcontractors, in the prosecution
of the work provided for in such contract, and shall be conditioned upon the prompt payment for
all such material furnished or labor supplied or performed in the prosecution of the work. “Labor
or materials” shall include public utility services and reasonable rentals of equipment, but only
for periods when the equipment rented is actually used at the site.

B. Each of such bonds shall be executed by one or more surety companies selected by
the contractor which are legally authorized to do business in Virginia.

C. If the public body is the Commonwealth of Virginia, or any agency or institution
thereof, such bonds shall be payable to the Commonwealth of Virginia, naming also the agency
or institution thereof. Bonds required for the contracts of other public bodies shall be payable to
such public body.

D. Each of the bonds shall be filed with the public body which awarded the contract, or
a designated office or official thereof.

E. Nothing in this section shall preclude a public body from requiring payment or
performance bonds for construction contracts below $100,000.

F. Nothing in this section shall preclude such contractor from requiring each
subcontractor to furnish a payment bond with surety thereon in the sum of the full amount of
the contract with such subcontractor conditioned upon the payment to all persons who have and
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fulfill contracts which are directly with the subcontractor for performing labor and furnishing
materials in the prosecution of the work provided for in the subcontract.

§11-59. Action on performance bond.

No action against the surety on a performance bond shall be brought unless within five years
after completion of the work on the project to the satisfaction of the chief engineer, Department
of Transportation, in cases where the public body is the Department of Transportation, or within
one year after (i) completion of the contract, including the expiration of all warranties and
guarantees, or (ii) discovery of the defect or breach of warranty, if the action be for such, in all
other cases.

8§ 11-60. Actions on payment bonds.

A. Subject to the provisions of subsection B hereof, any claimant who has performed
labor or furnished material in accordance with the contract documents in the prosecution of the
work provided in any contract for which a payment bond has been given, and who has not been
paid in full therefor before the expiration of ninety days after the day on which such claimant
performed the last of such labor or furnished the last of such materials for which he claims
payment, may bring an action on such payment bond to recover any amount due him for such
labor or material, and may prosecute such action to final judgment and have execution on the
judgment. The obligee named in the bond need not be named a party to such action.

B. Any claimant who has a direct contractual relationship with any subcontractor
from whom the contractor has not required a subcontractor payment bond under 811-58(F) but
who has no contractual relationship, express or implied, with such contractor, may bring an
action on the contractor's payment bond only if he has given written notice to such contractor
within 180 days from the day on which the claimant performed the last of the labor or furnished
the last of the materials for which he claims payment, stating with substantial accuracy the
amount claimed and the name of the person for whom the work was performed or to whom the
material was furnished. Any claimant who has a direct contractual relationship with a subcon-
tractor from whom the contractor has required a subcontractor payment bond under §11-58(F)
but who has no contractual relationship, express or implied, with such contractor, may bring an
action on the subcontractor’'s payment bond. Notice to the contractor shall be served by regis-
tered or certified mail, postage prepaid, in an envelope addressed to such contractor at any place
where his office is regularly maintained for the transaction of business. Claims for sums
withheld as retainages with respect to labor performed or materials furnished, shall not be
subject to the time limitations stated in this subsection.

C. Any action on a payment bond must be brought within one year after the day on
which the person bringing such action last performed labor or last furnished or supplied materi-
als.

§11-61. Alternative forms of security.

A. In lieu of a bid, payment, or performance bond, a bidder may furnish a certified
check or cash escrow in the face amount required for the bond.

B. If approved by the Attorney General in the case of state agencies, or the attorney
for the political subdivision in the case of political subdivisions, a bidder may furnish a personal
bond, property bond, or bank or savings and loan association’s letter of credit on certain desig-
nated funds in the face amount required for the bid. Approval shall be granted only upon a
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determination that the alternative form of security proffered affords protection to the public body
equivalent to a corporate surety’s bond.

C. The provisions of aubsections A and B shall not apply to the Department of
Transportation.

8§ 11-72. Purpose.

The provisions of this article supplement, but do not supersede, other provisions of law including,
but not limited to, the State and Local Government Conflict of Interests Act (8 2.1-639.1 et seq.),
the Virginia Governmental Frauds Act (§ 18.2-498.1 et seq.) and Articles 2 (§ 18.2-438 et seq.)
and 3 (818.2-446 et seq.) of Chapter 10 of Title 18.2. The provisions of this article apply notwith-
standing the fact that the conduct described may not constitute a violation of the State and Local
Government Conflict of Interests Act.

§11-73. Definitions.

The words defined in this section shall have the meanings set forth below throughout this
article.

“Immediate family” shall mean a spouse, children, parents, brothers and sisters, and any
other person living in the same household as the employee.

“Official responsibility” shall mean administrative or operating authority, whether
intermediate or final, to initiate, approve, disapprove or otherwise affect a procurement transac-
tion, or any claim resulting therefrom.

“Pecuniary interest arising from the procurement” shall mean a personal interest in a
contract as defined in the State and Local Government Conflict of Interests Act (§ 2.1-639.1 et

seq.).

“Procurement transaction” shall mean all functions that pertain to the obtaining of any
goods, services or construction, including description of requirements, selection and solicitation
of sources, preparation and award of contract, and all phases of contract administration.

“Public employee” shall mean any person employed by a public body, including elected
officials or appointed members of governing bodies.

§11-74. Proscribed Participation by employees in procurement transactions.

Except as may be specifically allowed by subdivisions A 2 and A 3 of § 2.1-639.11, no public
employee having official responsibility for a procurement transaction shall participate in that
transaction on behalf of the public body when the employee knows that:

1. The employee is contemporaneously employed by a bidder, offeror or contractor in-
volved in the procurement transaction; or

2. The employee, the employee’s partner, or any member of the employee’s immediate
family holds a position with a bidder, offeror or contractor such as an officer, director, trustee,
partner or the like, or is employed in a capacity involving personal and substantial participation
in the procurement transaction, or owns or controls an interest of more than five percent; or
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3. The employee, the employee’s partner, or any member of the employee’s immediate
family has a pecuniary interest arising from the procurement transaction; or

4. The employee, the employee’s partner, or any member of the employee’s immediate

family is negotiating, or has an arrangement concerning, prospective employment with a bidder,
offeror or contractor.

8§ 11-75. Solicitation or acceptance of gifts.

No public employee having official responsibility for a procurement transaction shall solicit,
demand, accept or agree to accept from a bidder, offeror, contractor or subcontractor any pay-
ment, loan, subscription, advance, deposit of money, services or anything of more than nominal
or minimal value, present or promised, unless consideration of substantially equal or greater
value is exchanged. The public body may recover the value of anything conveyed in violation of
this section.

§11-76. Disclosure of subsequent employment.

No public employee or former public employee having official responsibility for procurement
transactions shall accept employment with any bidder, offeror or contractor with whom the
employee or former employee dealt in an official capacity concerning procurement transactions
for a period of one year from the cessation of employment by the public body unless the employee
or former employee provides written notification to the public body, or a public official if desig-
nated by the public body, or both, prior to commencement of employment by that bidder, offeror or
contractor.

§11-77. Gifts by bidders, offerors, contractors or subcontractors.

No bidder, offeror, contractor or subcontractor shall confer upon any public employee having
official responsibility for a procurement transaction any payment, loan, subscription, advance,
deposit of money, services or anything of more than nominal value, present or promised, unless
consideration of substantially equal or greater value is exchanged.

§11-78. Kickbacks.

A. No contractor or subcontractor shall demand or receive from any of his suppliers
or his subcontractors, as an inducement for the award of a subcontract or order, any payment,
loan, subscription, advance, deposit of money, services or anything, present or promised, unless
consideration of substantially equal or greater value is exchanged.

B. No subcontractor or supplier shall make, or offer to make, kickbacks as described
in this section.

C. No person shall demand or receive any payment, loan, subscription, advance,
deposit of money, services or anything of value in return for an agreement not to compete on a
public contract.

D. If a subcontractor or supplier makes a kickback or other prohibited payment as
described in this section, the amount thereof shall be conclusively presumed to have been
included in the price of the subcontract or order and ultimately borne by the public body and will
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be recoverable from both the maker and recipient. Recovery from one offending party shall not
preclude recovery from other offending parties.

§11-78.1 Participation in bid preparation; limitation on submitting bid for same
procurement.

No person who, for compensation, prepares an invitation to bid or request for proposal for or on
behalf of a public body shall (i) submit a bid or proposal for that procurement or any portion
thereof or (ii) disclose to any bidder or offeror information concerning the procurement which is
not available to the public. However, a public body may permit such person to submit a bid or
proposal for that procurement or any portion thereof if the public body determines that the
exclusion of such person would limit the number of potential bidders or offerors in a manner
contrary to the best interests of the public body.

§11-79. Purchase of building materials, etc., from architect or engineer prohibited.

A. No building materials, supplies or equipment for any building or structure con-
structed by or for a public body shall be sold by or purchased from any person employed as an
independent contractor by the public body to furnish architectural or engineering services, but
not construction, for such building or structure or from any partnership, association or corpora-
tion in which such architect or engineer has a personal interest as defined in § 2.1-639.2.

B. No building materials, supplies or equipment for any building or structure con-
structed by or for a public body shall be sold by or purchased from any person which has provided
or is currently providing design services specifying a sole source for such materials, supplies or
equipment to be used in such building or structure to the independent contractor employed by
the public body to furnish architectural or engineering services in which such person has a
personal interest as defined in § 2.1-639.2.

C. The provisions of subsections A and B shall not apply in cases of emergency or for
transportation-related projects conducted by the Department of Transportation and the Virginia

Port Authority.

811-79.1. Certification of compliance required; penalty for false statements.

A. Public bodies may require public employees having official responsibility for pro-
curement transactions in which they participated to annually submit for such transactions a
written certification that they complied with the provisions of this article.

B. Any public employee required to submit a certification as provided in subsection A
of this section who knowingly makes a false statement in such certification shall be punished

as provided in §11-80.

8§11-79.2. Misrepresentations prohibited.

No public employee having official responsibility for a procurement transaction shall knowingly
falsify, conceal, or misrepresent a material fact; knowingly make any false, fictitious or fraudu-
lent statements or representations; or make or use any false writing or document knowing the
same to contain any false, fictitious or fraudulent statement or entry.

8§ 11-80. Penalty for violation.




/88

September 5, 2000

Willful violation of any provision of this article shall constitute a Class 1 misdemeanor. Upon
conviction, any public employee, in addition to any other fine or penalty provided by law, shall
forfeit his employment.
On roll call the vote was:

Yea: (5) Noll, Wiggins, Burgett, Rapp, Zaremba

Nay: (0)

MATTERS PRESENTED BY THE BOARD (Continued)

Mr. Burgett indicated he had attended his first meeting of the York County Youth Commission
for its orientation session. He indicated the material presented by Anne Smith and staff was
excellent, and he was excited about this year's plans. He then apprised the Board of several
phone calls he had received with compliments on the Department of Environmental and
Development Services and its customer service. Mr. Burgett then stated he would like the
Board to discuss the issue of vacant businesses and lots along Route 17 during a future work
session. Many of the businesses along Route 17 do a wonderful job of making their places look
good, and Mr. Burgett expressed his hope that something could be done to get the owners of the
vacant lots or businesses to keep them up. Mr. Burgett also announced he would be holding a
constituents meeting for District 4 from 7:00 to 9:00 p.m. on October 2 at the Tabb Library. He
noted that the York County Business Association’s AutumnFest would be held between 4:00 and
8:00 p.m. on September 6 at the Caritas Building off Old York-Hampton Highway, and the cost
was $15.00 per person.

Chairman Zaremba spoke of problems the residents were having concerning Cox Communica-
tions and their cable television service. He indicated that for the most part the upgrades by Cox
were complete, but he had received calls from many citizens who were not happy with the
upgrade and its new channeling. Complaints also concerned the change in the programming by
moving the Golf Channel to the add-on digital channels that cost an extra fee. He asked the
County Attorney to check and see if there was anything the County could do to get the Golf
Channel back on the basic programming package. Chairman Zaremba then noted he had
received a request from the Mayor of Williamsburg to meet with the mayors and chairs and
managers and administrators of James City County, Williamsburg, and York County to look at a
vision for the Historic Triangle, and he asked Mr. Stuck to coordinate the meeting. He then
asked the Board if they had given any consideration to the email message he forwarded to them
concerning the Board’s agenda content being light. He asked the Board members if there should
be more involvement by the Board in other subjects since the agendas have been so lacking in
substance. He stated he felt the Board could participate and provide input to some other problems
affecting the County and the region, and he gave as an example the recent article in the
newspaper concerning the Regional Jail turnover problems, stating he did not like to be sur-
prised and was chagrined to read about problems that he did not know about. The region has a
very professional jail facility, but the turnover problem is a systemic issue that needs to be
resolved with the help of the governing bodies of the member localities. Chairman Zaremba
then noted he had a list of 23 items that he would like to see on future agenda because they
were matters of substance. He mentioned the following as a few of the issues he would like for
the Board to discuss:

YMCA Initiative

Issue Paper on the Tourist-Commercial District
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Waltrip’'s Fenton Mill Road Property
Trustee’'s Agreement

New Quarter Park

Septic Tank Issue

Parking in Yorktown

Mrs. Noll indicated Chairman Zaremba had used the word “fluff” to describe items on the Board’s
agenda, and she asked him to explain what he meant by that term.

Chairman Zaremba stated it was anything that was not substantive, and he indicated the public
hearing on the current agenda was what he considered “fluff,” as well as the Consent Calendar
items. He stated there was no need for any debate on these issues according to the County
Administrator. He stated there was nothing on tonight’'s agenda that had any substance.

Mrs. Noll asked Mr. Zaremba if he felt that if there was no debate, then there was no substance.
She stated a lot of what the Board did as a Board was carrying out the business of the County,
although many of the items were not glamorous nor did they need a lot of debate. She listed
many actions taken by the Board this year that had a lot of substance and importance but did not
necessarily include the need for debate. Mrs. Noll stated she considered all actions taken by the
Board as having substance. Without these actions the government of York County could not
take place. Many of the subjects might not be controversial, but a lot of information was covered
during the Board meetings. She stated she also felt the presentations made at Board meetings
were very important. Mrs. Noll reminded Mr. Zaremba that he had been a part of the approval
process for the agenda since the beginning of this year, and she asked why the issues he
considered of substance had not been included.

Chairman Zaremba stated it was his intent to get the Board thinking about the role of the Board
versus that of the County Administrator. Many of the agenda items cited by Mrs. Noll were
annual approvals of policy and programs that were ongoing and resulted in the expenditure of
vast amounts of money. He stated he was talking about the role of the Board and the issues
needing discussion at the level of the Board. Mr. Zaremba stated he felt the Board needed to be
more involved in the development of solutions.

Miss Rapp stated she received packets about once a week of information about all sorts of
subjects and issues, as well as the briefing materials provided by staff for upcoming work
sessions. The Board received a month or two ago some briefing materials on all the subjects Mr.
Zaremba brought up, and Miss Rapp stated she felt she was up to speed on those items. She
stated if she had a question, she called the County Administrator and asked. Work sessions will
soon be televised, and the work sessions are where debate takes place on the issues before the
Board. Miss Rapp indicated it was her desire that the Board consider having only one regular
meeting a month. Things may be slower in the summer because the work is cyclical. Many
work sessions are scheduled between now and Christmas, and then the budget cycle will begin
again.

Mr. Wiggins stated he felt one regular meeting a month was not enough, and the Board needed
to keep the two regular meetings in addition to the work sessions. He stated he would be glad to
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see the work sessions televised because they are the most important part of the Board’s decision
making process. By watching the work sessions, the citizens will see the process at work.

Mr. Burgett noted the Board had met about 30 times this year, and he did not remember many
meetings when the Board didn’'t have important issues to discuss. He stated all the business
the Board conducts at its meetings is important. The Board has made major decisions on zoning
and a lot of other tough issues, and he stated he felt the meetings were substantial. Mr. Burgett
indicated he did not feel that one regular meeting a month would be sufficient. He also noted
that when the County set the requirement for pumping septic tanks 10 years ago, he had his
septic tank pumped; and the County shouldn’t have to be put in the position of going back and
making sure all the people know about all the County’s ordinances. Mr. Burgett stated the Board
had some weighty issues coming up in the future, and he applauded the Chairman’s efforts to
bring up subjects that need to be discussed. He stated he felt that broadcasting the work
sessions will be enlightening for everyone.

Chairman Zaremba noted that in the past the Board members had a preference not to televise
work sessions, but this Board has made the decision to open them up to the public through the
cable television channel. He stated his whole point this evening was to get a feel for whether or
not this Board thinks there should be more involvement on its part. He indicated the Board
would be seeing a much more substantial agenda in the future.

CONSENT CALENDAR

Mrs. Noll asked that Item No. 4 be removed from the Consent Calendar.

Chairman Zaremba asked that Item No. 8 be removed from the Consent Calendar.

Mrs. Noll then moved that the Consent Calendar be approved as amended, Item Nos. 2, 3, 5, 6, 7,
and 9, respectively.

On roll call the vote was:

Yea: (5) Wiggins, Burgett, Rapp, Noll, Zaremba
Nay: (0)

Thereupon, the following minutes were approved and resolutions adopted:

Item No. 2. APPROVAL OF MINUTES

Minutes of the following meetings of the York County Board of Supervisors were approved:

August 1, 2000, Regular Meeting
August 8, 2000, Adjourned Meeting

Item No. 3. CIRCUIT COURT EMPLOYEES AGREEMENT: Resolution RO0-101

A RESOLUTION TO AUTHORIZE THE COUNTY ADMINISTRATOR TO
EXECUTE AN AGREEMENT WITH THE CLERK OF CIRCUIT COURT
FOR THE INCLUSION OF HER EMPLOYEES IN THE COUNTY'S PER-
SONNEL POLICIES, SYSTEMS AND PROCEDURES AND TO APPRO-
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PRIATE ADDITIONAL FUNDING FROM THE STATE COMPENSATION
BOARD IN THE CLERK OF COURT'S OFFICE

WHEREAS, the Board of Supervisors is desirous of the uniform application of the per-
sonnel policies, systems and procedures to all of the employees of the County and Constitutional
Officers providing said Officer agrees to be governed by the entirety of these policies, systems
and procedures; and

WHEREAS, the Clerk of the Circuit Court is desirous of having her employees participate
in the County’s personnel policies, systems and procedures in a manner consistent with their
application to all other County employees; and

WHEREAS, the Board of Supervisors is willing to transition the employees of the Circuit
Court into the County system recognizing their employment date with the Clerk’s Office as their
date of employment with the County and waiving the six (6) month probationary period; and

WHEREAS, the Board of Supervisors is willing to allow the employees of the Circuit Court
to transfer their entire balance of sick and vacation leave accrued through September 1, 2000,
and future accrual will be maintained in accordance with the applicable provisions of the
Personnel Policies and Procedures Manual; and

WHEREAS, the State Compensation Board has notified the County that for Fiscal Year
2001 funding for the Clerk of Circuit Court’'s Office will be increased by $21,515 to support a
Deputy Clerk | position and temporary employee salaries; and

WHEREAS, the budget impact to include the Clerk’'s employees in the County’s personnel
system is approximately $14,800; and

WHEREAS, the funding from the Compensation Board will adequately cover the cost,
$14,800, of the transition of the Clerk’s staff to the County’s personnel system and additional
funding of $1,900 for temporary employee salaries and benefits in the Clerk’s Office;

NOW, THEREFORE, BE IT RESOLVED by the York County Board of Supervisors this 5th day
of September, 2000, that the County Administrator be, and hereby is, authorized to execute an
agreement with the Clerk of Circuit Court to include her employees in the County’s personnel
policies, systems and procedures.

BE IT FURTHER RESOLVED that $16,700 be, and hereby is, appropriated in the General

Fund to support the Clerk of Circuit Court’'s employees transition to the County’s personnel
system plus funding for temporary employee salaries and benefits.

Item No. 5. EMPLOYEE OF THE QUARTER: Resolution R00-143

A RESOLUTION TO COMMEND MARTY L. TOMASEK, FIRE LIEUTEN-
ANT, DIVISION OF FIRE AND RESCUE OPERATIONS, DEPARTMENT OF
FIRE AND LIFE SAFETY, AS EMPLOYEE-OF-THE-QUARTER

WHEREAS, Lieutenant Marty L. Tomasek has been employed with the Department of Fire
and Life Safety for eleven years and currently serves as Station Officer at Station 6; and



792

September 5, 2000

WHEREAS, Lieutenant Tomasek was alerted to a house fire in the James City County
area while off duty and immediately left to respond to the fire arriving before the fire and rescue
unit; and

WHEREAS, upon his arrival, he was informed by neighbors that an elderly woman who
lived at the residence and had not been seen exiting the house, Lieutenant Tomasek and an off
duty James City County firefighter entered the smoke filled residence without protective
clothing or equipment and were able to locate the victim and get her to safety through an
exterior window; and

WHEREAS, without the quick and selfless actions of Lieutenant Marty Tomasek, the vic-
tim would have most likely perished from smoke inhalation, his efforts reflect the highest levels
of professionalism and service to the community and his department;

NOW THEREFORE, BE IT RESOLVED by the York County Board of Supervisors this 5t day
of September, 2000, that Marty L. Tomasek, Fire Lieutenant, be and is hereby, congratulated
upon his selection as Public Safety Employee-of-the-Quarter for the quarter ended June 30,
2000.

Item No. 6. PERSONNEL POLICIES AND PROCEDURES: Resolution R00-144

A RESOLUTION TO AMEND AND READOPT AS COUNTY POLICY THE
PERSONNEL POLICIES AND PROCEDURES MANUAL TO BECOME E--
FECTIVE OCTOBER 1, 2000

WHEREAS, it is the desire of the Board of Supervisors to consolidate and structure all
formal personnel policies within the County into a single document subject to the annual review
and approval of the Board of Supervisors; and

WHEREAS, the Board has caused such Personnel Policies and Procedures Manual to be
developed and submitted for its consideration; and

WHEREAS, the Personnel Policies and Procedures Manual was approved and adopted by
the Board by Resolution No. R91-287 on December 19, 1991, and the Board has subsequently
reviewed and amended this Manual on an annual basis; and

WHEREAS, in accordance with County policy, staff has completed the required annual re-
view of the Personnel Policies and Procedures Manual for the current year and the County
Administrator has submitted certain revisions and changes to the Manual for consideration by
the Board which are incorporated into a revised manual dated October 1, 2000;

NOW, THEREFORE, BE IT RESOLVED by the York County Board of Supervisors this 5t day

of September, 2000, that the document identified as the York County Personnel Policies and
Procedures Manual be adopted by the Board with an effective date of October 1, 2000.

Item No. 7. PURCHASE AUTHORIZATION: Resolution R00-140

A RESOLUTION TO AUTHORIZE CONSTRUCTION OF THE PENNIMAN
ROAD SEWER REPLACEMENT PROJECT
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WHEREAS, it is the policy of the Board of Supervisors that all procurements of goods and
services by the County involving the expenditure of $30,000 or more be submitted to the Board
for its review and approval; and

WHEREAS, the County Administrator has determined that the following procurements are
necessary and desirable, that they involve the expenditure of $30,000 or more, and that all
applicable laws, ordinances, and regulations have been complied with;

NOW, THEREFORE, BE IT RESOLVED by the York County Board of Supervisors this 5th day
of September, 2000, that the County Administrator be, and hereby is, authorized to conclude
procurement arrangements for the following:

AMOUNT
Penniman Road Sewer Replacement Project $ 176,666.

Item No. 9. EARLY RETIREMENT BENEFITS FOR REGIONAL JAIL EMPLOYEES: Resolution ROO-
138

A RESOLUTION TO INDICATE YORK COUNTY'S CONCURRENCE IN
THE DECISION OF THE VIRGINIA PENINSULA REGIONAL JAIL
AUTHORITY TO OFFER BENEFITS IN THE VIRGINIA RETIREMENT
SYSTEM EQUIVALENT TO THOSE PROVIDED FOR STATE POLICE OF-
FICERS, AS SET OUT IN SECTION 51.1-138 OF THE CODE OF VIR-
GINIA

WHEREAS, the Virginia Peninsula Regional Jail Authority has voted to offer its eligible law
enforcement personnel retirement benefits equivalent to those offered through the Virginia
Retirement System for State police officers as set out in Section 51.1-138 of the Code of Virginia;
and

WHEREAS, the Regional Jail Authority has approved a January 1, 2001 effective date for
this benefit, contingent on the approval of each of its member jurisdictions; and

WHEREAS, each of the member jurisdictions of the Virginia Peninsula Regional Jail
Authority will be offering this benefit to their law enforcement officers as of January 1, 2001;

NOW, THEREFORE, BE IT RESOLVED by the York County Board of Supervisors this the 5th
day of September, 2000, that the County of York, Virginia, a political subdivision participating
with the Virginia Peninsula Regional Jail, acting by and through its Board of Supervisors, does
hereby concur that the Jail, participating in the Virginia Retirement System under Title 51.1,
Chapter 1, Article 5 of the Code of Virginia, as amended, may elect to have such employees of the
Jail who are employed in positions as full time salaried Jail Superintendents and Jail Officers
and whose tenure is not restricted as to temporary or provisional appointment, to become
eligible, effective January 1, 2001, to be provided benefits in the Virginia Retirement System
equivalent to those provided for State police officers of the Department of State Police, as set out
in Section 51.1-138 of the Code of Virginia, in lieu of the benefits that would otherwise be
provided as such code has been or may be amended from time to time.



794

September 5, 2000

Item No. 4. TRANSITION OF INDUSTRIAL DEVELOPMENT AUTHORITY (IDA) EMPLOYEES TO
COUNTY EMPLOYMENT: Proposed Resolution R00-130 (Removed from Consent Calendar)

Mrs. Noll indicated the memorandum from staff raised some questions that the Board needed to
address. She stated the Board needed to clarify what it felt the role will be for the IDA staff once
they became County employees.

Discussion followed regarding the level of involvement on the part of the Board regarding
development prospects.

Chairman Zaremba indicated he felt the subject was a matter for a work session. He stated it
was not his intention to put it on tonight’'s agenda for discussion.

Mrs. Noll indicated that before the Board approved the action before it, she felt the public should
know what the role of the IDA will be.

Chairman Zaremba stated the intention was for Mr. Noel to address these questions, but not at
tonight’'s meeting.

Mr. Stuck indicated the questions raised in the memorandum were actually his guestions
because he wanted to make sure that whatever was done, it was done in accordance with the
Board’'s wishes. He stated it was not his intention to generate discussion at this time, but
rather that the Board talk at a work session or among themselves and provide guidance to the
staff.

Mr. Wiggins noted he did not intend to get into the questions at this time, but he would be
asking questions of the IDA through Mr. Stuck in the future.

Mrs. Noll indicated she had hoped the Board would move more slowly before it acted on this
matter. She stated she felt the Board was putting the cart before the horse.

Mr. Burgett agreed that a work session should be scheduled to discuss this matter.

Miss Rapp noted that being a person who worked with software for Human Resources depart-
ments, she would have wished that the Board had gone about the matter differently. She stated
she hoped the Board learned some better communications skills through this experience. She
asked the Board members to keep this in mind in the future as they move forward on other
matters so that it will be done with communication and as a team.

Mr. Burgett moved the adoption of proposed Resolution RO0-130 that reads:

A RESOLUTION TO AUTHORIZE TRANSITION OF THE CURRENT BM-
PLOYEES OF THE INDUSTRIAL DEVELOPMENT AUTHORITY TO
COUNTY EMPLOYMENT AND TO AUTHORIZE THE COUNTY ADMIN-
ISTRATOR TO TRANSFER FUNDS BETWEEN PERSONNEL AND NON-
PERSONNEL LINE ITEMS

WHEREAS, the Board of Supervisors adopted a motion directing the County Administrator
to take the steps necessary to move the current staff of the Industrial Development Authority
(IDA) to County employment; and
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WHEREAS, the Board of Supervisors agrees to transition these employees to the County’s
pay plan at their current salary and for benefit accumulation and probationary status to consider
their employment date with the County the same as their hire date with the Industrial Devel-
opment Authority; and

WHEREAS, the Board of Supervisors agrees to allow the current employees of the Indus-
trial Development Authority to transfer their entire balance of sick and vacation leave accrued
through September 1, 2000, and future accruals are to be maintained in accordance with the
applicable provisions of the Personnel Policies and Procedures Manual; and

WHEREAS, the Industrial Development Authority has agreed to provide a vehicle to the
Executive Director for authorized use while on public business and such vehicle is to be used in
accordance with the County’s vehicle usage policy; and

WHEREAS, current staff of the Industrial Development Authority receives and deposits
revenues and disburses funds under the control of the Authority, and the Board of Supervisors
agrees that once the current Industrial Development Authority employees are transitioned to
County employment they will continue to perform these functions; and

WHEREAS, the Office of Economic Development can be funded within the limit of the
amount appropriated in Fiscal Year 2001 for support of the Industrial Development Authority,
however, it is necessary to authorize the County Administrator to transfer funds between non-
personnel and personnel line items;

NOW, THEREFORE, BE IT RESOLVED by the York County Board of Supervisors this 5th day
of September, 2000, does hereby authorize the transition of the current employees of the
Industrial Development Authority to County employment subject to the terms and conditions as
contained in the preamble hereto.

BE IT FURTHER RESOLVED that the County Administrator be, and is hereby, authorized
to transfer the funds required to pay the salaries and benefits of the employees transitioned from
employment of the Industrial Development Authority to County employment from non-personnel
to personnel line items.

On roll call the vote was:
Yea: (5) Burgett, Rapp, Noll, Wiggins, Zaremba
Nay: (0)

Item No. 8. BOARD POLICIES: Proposed Resolution R00-137 (Removed from Consent Calendar)

Chairman Zaremba indicated the County had policies on only three of its parks, and he asked if
policies needed to be developed on the others.

Mr. Stuck indicated the County has policies on all of them, but it depended on the function of
certain parks as to whether or not a separate Board policy was required.

Chairman Zaremba stated he felt the Board was adopting the policy on New Quarter Park
prematurely prior to considering Item No. 10 to decide whether or not to keep it open on
weekends through November. He asked the Board to table this policy until the analysis was
done and the Board received the results.
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Mrs. Noll suggested the Board adopt the policy and amend it once the Board has made its
decision on keeping the park open on weekends through November. The Board can amend the
policy if it makes a decision on individual reservations for the park. Mrs. Noll stated this would
at least give staff some guidance at the present time.

Mr. Stuck explained that under the pilot program staff had not taken any group reservations. |If
the Board does not want staff to take group reservations, then there was no need for the proposed
policy. He stated staff felt that with this policy, the park would accommodate group usage as well
as individual use, except that during those times when the County has scheduled the park to be
open for general public use, groups would not be able to restrict vehicular traffic to the Park. He
also noted the title of the policy should be amended to “Group Use of New Quarter Park.”

Chairman Zaremba moved the adoption of proposed Resolution R0O0-137 that reads:

A RESOLUTION TO ADOPT CERTAIN AMENDMENTS TO BOARD POL-
ICY NUMBERS BP94-03, BP94-05, BP94-08, BP94-10 and BP96-15
AND TO ADOPT NEW POLICY BPOO-17

WHEREAS, the York County Board of Supervisors adopted the Board Policies Manual on
October 20, 1994; and

WHEREAS, in accordance with Board Policy Number BP-01, the County Administrator has
conducted an annual review of the adopted Policies and has submitted recommendations for
certain amendments to five policies and for the adoption of one new policy; and

WHEREAS, the Board has carefully considered the recommendations set forth in the
County Administrator’s report to the Board dated July 26, 2000 and has determined that approval
of the proposed amendments and the new policy is appropriate;

NOW, THEREFORE, BE IT RESOLVED by the York County Board of Supervisors this the 5t
day of September, 2000, that Board Policy Numbers BP94-03, BP94-05, BP94-08, BP94-10, BP96-
15 and new policy BP0OO-17 be, and they are hereby, amended and adopted to read as set forth in
the attachments to the County Administrator’s July 26, 2000 report to the Board of Supervisors.
On roll call the vote was:

Yea: (5) Rapp, Noll, Wiggins, Burgett, Zaremba

Nay: (0)

NEW BUSINESS

NEW QUARTER PARK

Mr. Stuck indicated that Chairman Zaremba had asked that this topic be added to tonight’'s
agenda. Keeping the park open on weekends through November would cost approximately
$10,000.

Chairman Zaremba spoke of publicity on the park and that he had not seen any stating the
County was going to shut the park down.
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Mr. Stuck noted the only publicity given by the County was that the park would be open to the
public during the summer months.

Mr. Burgett moved that New Quarter Park be kept open on the weekends through November and
that the County Administrator allocate funds from the Contingency Reserve to do so.

On roll call the vote was:

Yea: (5) Noll, Wiggins, Burgett, Rapp, Zaremba
Nay: (0)

CLOSED MEETING. At 9:18 p.m. Mr. Burgett moved that the meeting be convened in Closed
Meeting pursuant to Section 2.1-344(a)(5) of the Code of Virginia pertaining to a prospective
business or industry or expansion of an existing business or industry, where no previous
announcement has been made; and Section 2.1-344(a)(7) pertaining to consultation with legal
counsel on a matter of actual litigation and consultation with legal counsel on a specific legal
matter requiring the provision of legal advice by counsel.

On roll call the vote was:
Yea: (5) Wiggins, Burgett, Rapp, Noll, Zaremba
Nay: (0O)

Meeting Reconvened. At 10:10 p.m. the meeting was reconvened in open session by order of the
Chair.

Chairman Zaremba moved the adoption of proposed Resolution SR-1 that reads:

A RESOLUTION TO CERTIFY COMPLIANCE WITH THE FREEDOM OF
INFORMATION ACT REGARDING MEETING IN CLOSED MEETING

WHEREAS, the York County Board of Supervisors has convened a closed meeting on this
date pursuant to an affirmative recorded vote and in accordance with the provisions of the
Virginia Freedom of Information Act; and

WHEREAS, Section 2.1-344.1 of the Code of Virginia requires a certification by the York
County Board of Supervisors that such closed meeting was conducted in conformity with Virginia
law;

NOW, THEREFORE, BE IT RESOLVED by the York County Board of Supervisors this the 5th
day of September, 2000, hereby certifies that, to the best of each member’s knowledge, (1) only
public business matters lawfully exempted from open meeting requirements by Virginia law
were discussed in the closed meeting to which this certification resolution applies, and (2) only
such public business matters as were identified in the motion convening the closed meeting
were heard, discussed, or considered by the York County Board of Supervisors.

On roll call the vote was:

Yea: (5) Burgett, Noll, Wiggins, Rapp, Zaremba
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Nay: (O)

Meeting Adjourned. At 10:13 p.m. Chairman Zaremba declared the meeting adjourned to 6:30
p.-m., Tuesday, September 12, 2000, in the East Room, York Hall, for the purpose of conducting a
work session.

Daniel M. Stuck, Clerk Walter C. Zaremba, Chairman
York County Board of Supervisors York County Board of Supervisors



